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THE WRITING AND REPORTING OF 
OPINIONS BY JUDGES. 





Lord Reading, chief justice of England, 
a member of the Anglo-French Commis- 
sion seeking the great war loan lately 
negotiated, is reported to have said at a 
reception in his honor by the New York 
Bar Assoeiation that: 


“T am strongly impressed with the un- 
desirability of the constant reporting of 
decisions which lay down no new princi- 
ples but only repeat the application of old 
principles to new facts. ‘To make one’s 
self familiar with your law, it is neces- 
sary to look up not only all the decisions 
but all the statutes of your 48 states. I 
wonder how you surmount this moun- 
tain of legal knowledge. 


“This system of citing corroborating 
cases has been changed with us. We 
now strive to. get at the merits, to allow 


no technicalities to prevent the court* 


from perceiving the true facts and arriv- 
ing at a just decision notwithstanding all 
the learned counsel that appear before 
the judge.” 


Had the chief justice have said opin- 
ions instead of “decisions” he would have 
more accurately portrayed the evil of 
which he spoke. ‘The context induces the 
thought that he meant “opinions” rather 
than “decisions,” in the strict sense of the 
latter word. 


The immense output of language in 
opinions by judges, rather than the ren- 
dering of decisions, which “only repeat 
the application of old principles to new 
facts,” is the real burden of American 
jurisprudence. It does not tend to con- 
fuse that there is repeated application 
“of old principles to new facts,” but it 
does make a worse than crystal maze to 





follow the turnings in the minds of indi- 
vidual judges who essay to set out the 
reasons a court has for its decisions. 


And if comparison is made in repeated 
“application of old principles to new 
facts” of the reasoning of different 
judges of any bench, one must console 
himself with the statement made by Chief 
Justice Bleckley, of Georgia Supreme 
Court, in affirming a correct judgment by 
a trial judge on strange reasoning. He 
said: “The driver was drunk but the 
carriage reached home.” But which of 
two appellate judges agreeing’ in decision 
but differing in reasoning is the drunken 
driver must remain undetermined. 


This, however, is one of the ways opin- 
ions by appellate judges have of unset- 
tling, instead of settling, “the application 
of old principles to new facts.” Suppose 
two cases where two opinions by two 
judges of the same bench apply the same 
old principle in the same way, but differ 
in their reasoning to this end. Then attor- 
neys in another case of slightly differing 
facts will “divide a hair ’twixt south and 
southwest side,” with these opinions as 
the basis for their contentions. 


These dialectics do not illustrate the 
science of the law. They merely stand 
for acuteness or astuteness in handling 
material whose value is merely acci- 
dental. The reasoning in both opinions 
may be essentially unsound, but attor- 
neys in arguing before the court from. 
which they emanate do not know that it is 
willing to repudiate them. ‘Therefore, the 
res angusti fori makes the lawyer before 
the court bow to dubious precedent. 


Thus the bench and the bar, instead of 
having an open field for the study of ac- 
knowledged principles, and their unfold- 
ing under new conditions, pursue wiil-o’- 
the-wisps into deeper and deeper quag- 
mires. We talk about obiter dicta and at- 
tempt to discard what comes under this 
description. But obiter dicta often leave 
us where the Britains were when they said: 
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“God save the King and d—n the pre- 

tender, say we, art: 

But who is King and who is pretender, 

we never agree.” 

‘The matter of which we write is ac- 
knowledged, but it is of an evil which Eng- 
land boasts she has greatly put behind her. 
We do.not believe she has done so en- 
tirely, because we see her judges often 
writing separate opinions, giving their in- 
dividual views for the conclusions upon 
which they agree. But these opinions 
have not the fault that ours have— 
lengthy dissertations laboriously reasoned 
out, with all the warp and woof in the fabric 
of decision illusively described. English 
opinions are pointed and the propositions 
they state are in the laconicism of those 
who speak with an authority sure of it- 
self. They not only make square contro- 
versy, but they emphasize individuality of 
view. 

Opinions in American courts pretend to 
be the views of the courts themselves, not- 
withstanding they are written individually 
and we never know whether they are or 
not, or how far they are. It has been sug- 
gested that all opinions should be per curiam 
and upon the principle announced. In the 
reasoning employed they should represent 
the concurrence of at least a majority of 
the court. Any reasoning on any proposi- 
tion that does not have back of it such full 
and hearty concurrence shoyld be omitted 
from the opinion. It should never go out 
‘as the view of the court. 

By this system not only would obiter 
dicta greatly disappear, but when it ap- 
pears it could be more readily recog- 
nized for what it is. If this plan were 
pursued it would greatly add to the 
labors of appellate courts. There would 
be some compensation for this, however, 
in the curtailing of opinions. If a judge 
starts out to explain his individual views, 
his responsibility therefor induces elab- 
oration. If he has to take in a sharer 
in what he says, the opinion will have to 
be pruned so as not to express too much, 





and it will be carefully phrased to express 
the very thing in each of several minds. 
The state of Georgia has the syllabus 
rule, the equivalent of such a per curiam 
opinion, and, where a syllabus repeats a 
ruling, it cites the authority on which it 
rests. This rule, we think superior to 
the per curiam rule as above set forth, as 
to it is added the occasional opinion 
which sets forth the facts to which the 
syllabus decision is applied. Besides, the 
syllabus rule offers freer scope for a par- 
ticular judge to give his purely personal 
This is not greatly taken advan- 
tage of. Mere cacoethes scribendi would 
appear too manifest if it were frequently 
used. 


view. 


In conclusion, let us say that the meticu- 
lous opinions by intermediate appellate 
courts, in cases certified to higher tri- 
bunals, are merely birds of passage dark- 
ening the sky of jurisprudence, howsoever 
their authors may try to gild their wings. 
They are neither in nor of the living law. 








NOTES OF IMPORTANT DECISIONS. 





JOINT TORTFEASORS—CONTRIBUTION 
DEMANDABLE FROM ONE PRIMARILY LIA- 
BLE.—Kentucky Court of Appeals holds that 
there is exception to the rule of no contribution 
between joint tortfeasors in the fact of one 
against whom contribution is claimed as being 
primarily responsible. Owensboro City R. Co. 
v. Louisville & St. L. R. Co., 178 S. W. 1043. 


But this exception is held not to apply where 
the one secondarily liable knows of a dangerous 
condition and by negligence exposes another 
person to injury therefrom. 


The facts show that a street railway company 
established a crossing over a railroad track and 
was bound to maintain a trolley wire at a safe 
distance above the tracks. The railroad had 
the right to remove the trolley wire should it 
sag below a safe level. Instead, while knowing, 
or being under duty to know, of the dangerous 
condition of the wire, it unnecessarily broke 
it and a live wire fell on a street pedestrian and 
injured him. He sued both companies as joint 
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tortfeasors and there was a verdict of $500 
against the street car company, and of $1500 
against the railroad. The railroad afterwards 
sued the street car:company to reimburse it and 
the appeals court reverses judgment for plain- 
tiff. 

Kentucky practice (one to be commended) 
seems to permit the apportionment that was 
made by the jury, but it was contended that the 
judgment on the verdict was res judicata only 
in so far as liability to the injured party was 
concerned. This contention was conceded. 

But the court held that the case at bar was 
not applicable to the rule of joint contractors, 
but there was independent negligence of the 
railroad, so far as the street car company was 
concerned. 

It was said: “In the case at bar, if the wire, 
while sagged, had been innocently broken by a 


railroad servant or a stranger, to the injury of | 


himself or others, and recovery had against the 
railroad, although its negligence consisted in 
mere inattention, then there would be reason 
in the claim for indemnity. * * * But here 
it is made to appear that the railroad, through 
its servants, was an active participant in the 
wrong, and it knew, or from circumstances is 
in law presumed to have known, that its wrong 
not only endangered the property of the street 
car company, but human life. Therefore, it 
seems that the present demand of the railroad 
is based upon its own violation of duty.” 

It would not seem—and the court concedes— 
that the same rule would govern as to willful 
acts and acts of slight negligence, when the 
question is one of contribution between joint 
tortfeasors. To willful acts, the court adds, 
acts arising out of negligence so gross as to 
be equal to willfulness. Where the facts make 
this question doubtful it would be for the jury. 
In this case, however, the court regarded the 
facts as so plain, that there was reversal with 
directions to dismiss the railroad’s case. 





COMMERCE — LIABILITY OF INITIAL 
CARRIER UNDER HEPBURN ACT WHERE 
LOSS IS BY CARRIER ON SEA—The 
Commerce Act, it has been 
repeatedly ruled, applies exclusively to 
transportation by railroads. Supreme Court 
of North Carolina in holding that an initial 
carrier is primarily liable, though its connect- 
ing carrier be by water, seems to make the 
Carmack amendment broader than is the Act 
which it amends. Brunson & Kramer v. Nor- 
folk So. R. Co., 86 S. E. 371. 

The court refers to language in opinions 
by two lower federal courts,- one case ante- 
dating the Carmack amendment, and in neither 


wii 





of which does it appear that there was any con- 
necting carrier by water. 


The court presupposing that the connect- 
ing carrier of an initial railroad carrier may 
be, under the Hepburn Act, a carrier by water 
holds that the initial carrier may avail itself of 
any defense for loss of goods, which such car- 
rier by water could make were it sued. This 
ruling on such presupposition, we think, is cor- 
rect, but it does not get us away from what was 
meant in the Hepburn Act by any connecting 
carrier. The court intimates that “if any con- 
necting carrier along its designated or usual 
route of shipment, there being no route desig- 
nated,” may be “a carrier by water,” and we 
concede that the Hepburn Act may have em- 
braced such a carrier or a connecting carrier, 
without the general purpose of the commerce 
act being otherwise extended, but did it, is the 
recurring question? And if it did, would an 
initial carrier by water, especially where its 
connecting carrier is a railroad, be also within 
the Hepburn Act? 


The general purpose of the Hepburn Act is to 
relieve shippers from the responsibility of fix- 
ing the fault of loss, making the initial carrier 
a guarantor for the acts of connecting carriers. 
This purpose would seem to be as salutary as 
to one with a connecting carrier as to another, 
the fact of primary liability being a shipment 
in Interstate Commerce. But was Congress 
thinking about carriers by water when it en- 
acted the Hepburn Act, if not embracing them 
in the original legislation? 





WORKMEN’S COMPENSATION ACT—AP- 
PLICATION TO EMPLOYES ON SAILING 
VESSELS.—New York Court of Appeals holds 
that, as Congress has not legislated in the In- 
terstate Commerce Act as to employes of car- 
riers by water, but only as to carriers by rail- 
road, the Workmen’s Compensation Act of that 
state does apply to servants of a carrier by 
water. Jensen v. Southern Pac. Co., 109 N. E. 
600. 

As opposed to this ruling is that of State ex 
rel. v. Daggett, 151 Pac. 648, decided by Su- 
preme Court of Washington. 

The New York case does not discuss at all 
the federal statute which the Washington court, 
is deemed by Washington to regulate navi- 
gation, whether - intrastate or _ interstate, 
as to liability of owners of boats engaged there- 
in, and it is not material for us here to notice 
the extent of Congressional power as to intra- 
state navigation, though we may admit, as 
stated by the Federal Supreme Court, that: 
“The whole commercial marine of the country 
is plated by the Constitution under the regula- 
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tion of Congress.” Sinnot v. Davenport, 22 
How. 227, 16 L. ed. 243. 

What we here wish particularly to consider 
is whether Congress has, as asserted by the 
Washington court, presented the rule of liabil- 
ity as to owners of sailing vessels. That court 
relies on sections 4283 and 4289 as prescribing 
such rule. The former of these sections pro- 
vides, that liability of the owner of any vessel 
for damages or injury, which occur without his 
knowledge or privity, shall not exceed “the 
amount or value of the interest of such owner 
in such vessel and her freight then pending.” 
Section 4289 then provides that this rule ap- 
plies to “all sea-going vessels and also to all 
vessels used on lakes and rivers or in inland 
navigation, including canal boats, lighters and 
barges.” 

These sections do not concern liability of 
owners where there is negligence other than 
of the sort indicated, and it is a little difficult 
to suppose such negligence excludes an injury 
to an employe happening in due course of em- 
ployment. It rather would seem to refer to 
negligence occasioning injury to others than 
employes. The privity spoken of might arise 
out of the relationship of master and servant. 
At all events, it does not cover the field of ac- 
tionable negligence by an owner of a vessel 
and implies, that for willful negligence there 
is no limitation. 

But take the words as they are, and under 
the principle that the owner is liable at com- 
mon law in a state court as saved by the Fed- 
eral Judiciary Act, Section 4283 does nothing 
more than determine as to a particular char- 
acter of negligence the amount beyond which 
no damages shall be collected. It is by way of 
exception, not to any rule of liability, but 
only to a rule of recovery. It does not pretend 
to say the state within that exception may not 
regulate liability of owners of sea-going vessels, 
etc. 


RECENT DECISIONS OF THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 85. 


A is in possession of a tract of land under 
claim of ownership. B also claims ownership. 
Both have consulted counsel in regard to their 
respective claims, and the counsel have con- 
sulted with each other. B’s counsel proposes 
to A’s counsel that B bring an action in eject- 
ment to test the title and that a stipulation 
be entered into before the action is commenced 
that the judgment shall be without costs. <A’s 





counsel refuses to make the stipulation. After- 
ward B’s counsel goes to A and induces him 
to sign, in his individual capacity, the same 
stipulation which his counsel had refused to 
make for him. A’s counsel ascertains the fact 
and charges B’s counsel with unprofessional 
conduct, which B’s counsel denies, defending 
the propriety of his act upon the ground that 
A’s counsel was not an attorney of record in 
the matter. 

Was or was not B’s counsel guilty of. un- 
professional conduct? 


ANSWER No. 85. 


In the opinion of the Committee, the con- 
duct of B’s counsel was unprofessional. It vio- 
lates the following tenets of Canon 9 of the 
Canons of Ethics of the American Bar As- 
sociation, in the provisions of which, in its 


_application to the present case, this Commit- 


tee concurs: 

“A lawyer should not in any way communi- 
cate upon the subject of controversy with a 
party represented by counsel; much less 
should he undertake to negotiate or compro- 
mise the matter with him, but should deal only 
with his counsel.” 

QUESTION No. 86. 

A husband, five years ago, became infatuated 
with another woman and, since that time, has 
made life with him so intolerable that his wife 
has accepted his frequent invitations to leave 
and has left him. 

The wife now resides in New York County, 
while the husband continues to reside in the 
county where both formerly lived as man and 
wife. 

Before the final rupture, and as part of the 
causes leading to it, the husband repeatedly 
told the wife that he had been unfaithful, that 
he intended to continue to be so, and that 
evidence existed which would entitle her to 
an absolute divorce. He gave her no details 
by which she could, unaided by him, obtain 
for herself such evidence. 

Certain real property purchased by the hus- 
band stands in the name of the wife. In cer- 
tain other real property of the husband she 
has an inchoate right of dower. 

She desires a divorce but has no means with 
which to watch for and obtain evidence of 
probable and threatened future delinquencies 
of the husband. 

He has offered, and repeats his offer through 
his attorney, to furnish the names of witnesses 
to offenses which occurred before the rupture, 
on condition that terms satisfactory to him in 
regard to alimony and the disposition of the 
real property above mentioned are agrecd upon 
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and that the action be brought in the county 
of the wife’s present residence. 


Is it proper for her attorney to bring an ac- 
tion for absolute divorce, upon evidence so ob- 
tained, the attorney, by the way, having been 
retained a day or two before the rupture? 

Would such an action be collusive? I am 
attorney for the wife and do not desire to par- 
ticipate in a collusive action. 


ANSWER No. 86. 


In the opinion of the Committee, the pro- 
priety of the suggested agreement is not to 
be determined solely by the test of collusion. 
The acts of which evidence is to be secured 
are stated to have been already committed, and 
this circumstance would seem to avoid the 
charge of collusion in its technical sense 
(Dodge v. Dodge, 98 App. Div. 85, 88); the 
Committee is of the opinion, however, that the 
attorney in a divorce case should regard with 
disfavor any offer by the adverse party to stipu- 
late to furnish witnesses to the past offense 
charge, in consideration of stipulations as to 
alimony, release of dower, etc. (See Train 
v. Davidson, 20 App. Div. 577.) A majority of 
the Committee is of the opinion that, neverthe- 
less, in the case submitted, if the attorney 
for the wife be satisfied of her good faith, it 
would not be improper for the attorney to 
bring the suit in the manner and pursuant to 
the arrangement stated, provided that the 
whole agreement be in writing and be express- 
ly made subject to the approval of the court, 
and a full disclosure thereof and of all the 
facts relating thereto is made to the court at 
the trial (see Schesinger v. Kling, 112 App. 
Div. 853), and the client be advised of the fact 
that the court may decline to confirm it. 


QUESTION No. 87. 


A lawyer’s former client has been duly and 
legally committed to an asylum as a person of 
unsound mind; but he conceives himself to be 
wholly competent and therefore illegally re- 
strained; he frequently solicits the lawyer’s 
assistance to secure his release; the lawyer 
has no doubt of his incompetency or of the 
propriety of his commitment and retention, and 
knows of no justifiable ground for assisting 
him; but the lawyer is advised by his client’s 
physician that it will improve his client’s phy- 
sical and mental condition to believe that the 
lawyer will assist him, and consequently both 
physician and members of the incompetent’s 
family have importuned the lawyer to deceive 
his client into the false, but to him reassuring 
belief that his lawyer is endeavoring to secure 
his release. 





In the opinion of the Committee, should the 
lawyer refuse to humor his client and to yield 
to the importunities? 


ANSWER No. 87. 


However laudable the physician’s proposal 
may appear from a medical point of view, the 
lawyer in the case suggested is, in the opinion 
of the Committee, not warranted in using the 
fact of his official position to carry out the de- 
ception. 








MUNICIPAL GOVERNMENT OF PO- 
LAND UNDER GERMAN OCCUPA- 
TION. 


The cities of Poland were without any 
self-government whatever, while Russia’s 
power in them lasted. The city govern- 
ment was carried on by a president, ap- 
pointed by the central government, with the 
assistance of certain number of councilors, 
who were supposed to be elected by and 
among the most prominent citizens, but 
who, as a matter of fact, were all desig- 
nated by the central government. The po- 
lice was entirely a state organization under 
a chief, appointed by and responsible to the 
governor of the province, generally a re- 
tired army officer. 

Almost at the very moment when war 
was declared, even before the German in- 
vasion had commenced, all of these Russian 
officials fled into Russia ; they were evident- 
ly afraid of the Poles. In order to carry 
on some form of government and to ob- 
tain some sort of protection for life and 
property, the citizens of most of the Polish 
cities formed safety committees (so-called 
citizen-militia). It appears that the Rus- 
sian military authorities, even if they did 
not expressly recognize these committees, 
allowed them to exist; and for some time 
the invading’ Germans acted in the same 
manner. On June 19, 1915, however, “Ober- 
feldmarschal” von Hindenburg promul- 
gated a constitution, or charter, for the 
larger Polish cities, at once applicable to 
twenty-one of them, and since then extend- 
ed to practically all of the larger cities of 
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the kingdom. Similar constitutions for 
towns and rural communities are being pre- 
pared. 

The constitution granted is very similar 
to the one granted the Prussian cities by 
the Stadte-Ordnung of May 30, 1853, some 
provisions of which have been copied ver- 
batim; it contains thirty-three sections. 

In accordance with the German paradig- 
ma, the city government consists of two 
branches, the “Magistrat” and the “Stadt- 
verordneten;” the latter corresponds, 
more or less, to our city councils; they 
number from twenty-fcur to thirty-six, and 
are elected by the citizens. The magistrat 
is, at one and the same time, the executive 
and administrative officer of the city, and 
the upper house of councils. It consists of 
a biirgermeister and a vice-burgermeister 
(second), both appointed by the central 
government; of a certain number of paid 
members, such as city solicitor, treasurer, 
director of schools, and of a varying num- 
ber of unpaid “Schéffen,” that is, citizens 
from private life, who are legally bound to 
accept election to this office. Both the paid 
and the unpaid members, other than the 
burgomasters, are elected by councils. 

It appears that this form of government 
has been put into operation at once, but td 
begin with, all the members thereof have 
been appointed by the German authorities. 
As soon as the necessary machinery for the 
holding of elections can be provided, elec- 
tions will be held, however ; but as long as 
the war lasts, these city governments must 
necessarily remain rather dependent and 
precarious. 

Right to vote has every man of age, pro- 
vided he has not been sentenced to loss of 
civil honor (in connection with conviction 
of crime), has resided in the community 
for the last year, and either keeps a sep- 
arate household, or has paid a certain 
amount of state taxes. In order to be 
elected to one of the unpaid offices in the 
magistrat or to councils, the candidate must 
possess the same qualifications, but others 
than citizens of the city may be appointed 





or elected to paid offices. In certain cases, 
and under certain circumstances, women 
may be appointed or elected to certain hon- 
orary as well as salaried offices. 

Section 6 enumerates the principal pow- 
ers granted the city administration: the 
management of the property and debt of the 
corporation ; the preparation and enforcing 
of a general plan for the carrying on of the 
municipal business; the opening, building 
and repair of streets and squares; poor re- 
lief ; the school system; the care of public 
safety, health and decency (such as fire 
protection, hospitals, slaughter houses, 
sewer system, houses of correction and 
workhouses), as well as water supply and 
gas and electric works. The supervising 
authorities may force the municipal author- 
ities to do what is necessary in these re- 
spects. 

The income of the cities is derived from 
property owned by them; from legal fees 
and license fees; from certain contributions 
from other municipalities, and from taxes, 
but the tax system must have the approval 
of the supervising authorities. There is 
also granted the cities the right to borrow 
money for certain purposes, but the exercise 
thereof is under strict supervision by the 
higher authorities. 

All ordinances require for their validity 
the consent of both magistrat and council. 

In all outward relations the cities are 
represented by their magistraten, and all 
legal documents must be signed, on behalf 
of the city, by the burgomaster and one 
other member of the magistrat. 

The official languages are Polish and Ger- 
man, and all public documents and an- 
nouncements must be executed in both of 
these, except that in dealings with the Ger- 
man authorities, the German language, only, 
must be used. 

In Germany, the police is considered a 
state affair, but the exercise of the police 
power is almost invariably entrusted to 
municipal officers, who, in this respect, act 
as representatives of the state. This sys- 
tem has been carried over into Poland, and 
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the burgomaster becomes the local chief of 
police, with wide powers of organization, 
appointment and dismissal; there is, how- 
ever, an appeal to the so-called district 
chief, or to the police president, where such 
exist, and from them a further appeal may 
be taken to the chief of the civil govern- 
ment, an officer provided by the Germans 
for the general government of the occupied 
land. These same authorities have the gen- 
eral supervision over the local governments. 
At present, over and above them is the 
“Oberbefehlshaber Ost” (Supreme Com- 
mander in the East), that is, von Hinden- 
burg. 


Considering that the form of government 
sketched above has been granted to the 
cities of the “land of the enemy,” it appears 
to be quite liberal. The secret may be that 
the Germans expect to stay. 

AxEI, TEISEN. 

Philadelphia, Pa. 








GENERAL POWERS, DUTIES AND 
LIABILITIES OF JUSTICES OF 
THE PEACE. 





A justice of the peace is a judicial offi- 
cer of an inferior court with jurisdiction 
in civil cases, where small amounts are 
involved and in criminal cases of misde- 
meanors and petty crimes. Am. & Eng. 
Enc. Law, 2d Ed., Vol. 18, p. 8. The 
modern justice of the peace may give the 
credit for the creation of his office in the 
beginning to the Act of 1 Edward III, 
which contained a provision as follows: 
“Item, for the better keeping and main- 
tenance of the peace the king will, that 
in every county good men and lawful 
which be no maintainers of evil or bar- 
retors in the county shall be assigned to 
keep the peace.” Having his origin by 
special statute, the modern justice of the 
peace is still an officer created and deriv- 
ing his authority by statute. A justice of 
the peace was originally a county offi- 





cer,! and is now either a county,’ town- 
ship® or city* officer, there being no uni- 
form rule as to the nature of the office. 

General Powers and Duties.—Justices 
of the peace derive their powers from 
statute and have no authority not ex- 
pressly conferred upon them by statute. 
They can derive no authority or jurisdic- 
tion by implication or presumption. 
Among the duties usually conferred upon 
justices may be enumerated the follow- 
ing: 

1. Jointly and severally to cause to 
be kept all laws made for the preserva- 
tion of the peace. 

2. To hear and determine all causes 
of action founded on contract involving 
a small amount fixed usually by statute. 


8. To hear and determine all criminal 
cases involving misdemeanors. 

4. To hold preliminary examinations 
in felony cases and either bind the ac- 
cused over to the action of a higher court " 
or discharge him, as the evidence.in the 
case may warrant. 

5. To punish for contempt. 

6. To issue search warrants. 

%. To entertain proceedings for surety 
to keep the peace. 

8. To solemnize marriages. 

9. To take acknowledgements to 
deeds, mortgages and other instruments 
of writing affecting real estate located in 
their counties ; and 

10. To take and certify depositions. 


(1) See. 1, Edward III, c. 16; 4, Edward III, 
ec. 2; 18, Edward III, St. 2, c. 2; 34 Edward III, 
e. 1. 

(2) Lyme v. East Haddon, 14 Conn. 394; 
Lynch v. Vermazen, 61 Iowa 76; Gage v. Clark, 
51 N. J. L. 97; Gramger v. State, 111 Tenn. 234; 
Ballantyne v. Bower, 17 Wyo. 356; Johnston v. 
Hunter, 50 W. Va. 52; “County District” in State 
v. Lovell, 70 Miss. 309. 


(3) Meyer v. Culver, (Ariz. 1894) 35 Pac. 984; 
Mills v. State, 10° Ind. 114; Spencer v. Cline, 28 
Ind. 51; State v. Parry, 52 Kas. 1; State v. 
Powles, 136 Mo. 376; Gertum v. Board, 109 N. Y. 
170; Davis v. Hull, 4 Okla. 1; State v. Cronin, 5 
Wash. 398. 

(4) Sec. 18, Art. 6, N. Y. Constitution and 
cases reviewed in Ziegler v. Corwin, 12 N. Y. 
App. Div. 60. 
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Matters Beyond His Jurisdiction—In 
most of the states, justrces of the peace 
have no authority or jurisdiction in the 
following cases: 

1. Actions involving title to real es- 
tate, although they do have the right to 
try cases involving the possession of land 
alone. 

2. Actions for torts, except in some 
states, but they have never been given 
jurisdiction in cases involving injuries to 
character and very rarely to personal in- 
juries, being confined in most of the 
states to injuries to personal property. 

3. Actions of an equitable nature; and 

4. Actions against executors and ad- 
ministrators. 

Liabilities—Generally—It may be stated 
that a justice of the peace is liable for his 
ministerial acts, but not for his judicial acts. 
The difficulty is to distinguish the judicial 
from the ministerial acts. The usual cri- 
terion by which such distinction can be 
made is the character of the act in question: 
if the act requires the exercise of any legal 
discretion on the part of the justice, it is 
judicial; otherwise, the act is ministerial. 

Judicial Acts—Some of the instances of 
judicial acts on the part of justices of the 
peace are: determining the sufficiency of an 
affidavit for a continuance or a change of 
venue, or the sufficiency of a complaint,® 
rendering judgment,’ granting or refusing 
an appeal,® fixing the terms or amount of 
appeal bonds,® and taxing costs.’° 

There can be no inquiry into the motives 
of justices for their judicial acts, so long 
as they have jurisdiction of the parties and 
the subject-matter. This is the rule re- 
gardless of how erroneous or corrupt the 


(5) State v. Wolever, 127 Ind. 306. 

(6) Clark v. Spicer, 6 Kas. 440. 

(7) Evarts v. Kiehl, 102 N. Y. 296; Stallcup 
v. Baker, 18 Ohio St. 545; Abrams v. Carlisle, 


(8) Chicago, etc., R. Co. v. Franks, 55 Mo. 
327; Jordan v. Hanson, 49 N. H, 199; State v. 
Towele, 42 N. H. 646. 

(9) Chickering v. Robinson, 3 Cush. (Mass.) 
543; Knell v. Briscoe, 49 Md. 414. 

(10) State v. Jackson, 68 Ind. 58. 





acts of the justice may be.‘ The remedy 
in such cases is by impeachment or indict- 
ment for malfeasance in office.1* The rule 
is otherwise, however, in cases where the 
justice acts without authority or jurisdic- 
tion,’* although it has been held that if the 
justice has jurisdiction of the subject-mat- 
ter, he is not liable for an error in determin- 
ing the existence of a fact essential to his 
jurisdiction or for an error in deciding that 
the facts create a liability within his power 
to adjudicate.™* 

Ministerial Acts—The duties performed 
by a justice of the peace as clerk of his court 
as incident to his office are usually held to 
be ministerial and he is liable to the injured 


(11) McGrew v. Governor, 19 Ala. 89; Heard 
v. Harris, 68 Ala. 43; Coleman v. Roberts, 113 
Ala. 323; McLendon v. Am. Freehold Land Mort. 
Co., 119 Ala. 518; Holcomb v. Cornish, 8 Conn. 
375; Hitch v. Lambright, 66 Ga, 228; Lancaster v. 
Lane, i9 Ill. 242; Kress v. State, 65 Ind. 106; 
Connelly v. Woods, 31 Kas. 359; Bullit v. 
Clement, 16 B. Mon. (Ky.) 193; Buquet v. Wat. 
kins, 1 La. 131; Dressen v. Cox, 2 Mart. N. S. 
(La.) 631; Pratt v. Gardner, 2 Cush. (Mass.) 
63; White v. Morse, 139 Mass. 162; Fisher v. 
Deans, 107 Mass. 118; Curnow v. Kessler, t10 
Mich. 10; Stone v. Graves, 8 Mo. 148; Lenox v. 
Grant, 8 Mo. 254; Jordan v. Hanson, 49 N. H. 199; 
Mangeld v. Thorpe, 33 N. J. L. 134; Taylor v. 
Doremus, 16 N. J. L. 473; Little v. Moore, 4 N. J. 
L, 82; Butler v. Potter, 17 Johns. (N. Y.) 145; 
Yates v. Lansing, 9 Johns. (N. Y.) 395; Tompkins 
v. Sands, 8 Wend. (N. Y.) 462; Clark v. Hold- 
ridge, (Sup. Ct. Gen. T.) 40 How. Pr. (N. Y.) 320; 
Austin v. Vrooman, 128 N. Y. 229; Kennedy v. 
Barnett, 64 Pa. St. 141; Lining v. Bentham, 2 
Bay (S. C.) 1; McCall v. Cohen, 16 S. C. 445; 
Abrams v. Carlisle, 18 S. C. 242; Hoggatt v. 
Bigley, 6 Hump. (Tenn.) 236; Banister v. Wake- 
man, 64 Vt. 203; Johnston v. Moorman, 80 Va. 131. 

(12) Taylor v. Doremus, 16 N. J. L. 473. 

(13) Bradley v. Fisher, 13 Wall. (U. S.) 335; 
Holtzman v. Robinson, 2 MacArthur (D. C.) 520; 
Kennedy v. Terrill, Hard. (Ky.) 498; Revill v. 
Pettit, 3 Met. (Ky.) 314; Ely v. Thompson, 3 A. 
K. Marsh (Ky.) 70; Bore v. Bush, 6 Mart. N. S. 
(La.) 1; Spencer v. Perry, 17 Me. 413; Clarke v. 
May, 2 Gray (Mass.) 410; Kelly v. Bemis, 4 Gray 
(Mass.) 83; Patzack v. Von Gerichten, 10 Mo. 
App. 424; Fox v. Meacham, 6 Neb. 530; Rouss v. 
Wright, 14 Neb. 457; Wright v. Rouss, 18 Neb. 
234; Pratt v. Hill, 16 Barb. (N. Y.) 303, see 
Austin v. Vrooman, 128 N. Y. 229; Cohoon v. 
Speed, 2 Jones L. (47 N. C.) 133; Miller v. Grice, 
2 Rich. L. (S. C.) 27; Perrin v. Calhoun, 2 Brev. 
(S. C.) 248; Vaughn v. Congdon, 56 Vt. 111; good 
faith is no defense to an action against a justice 
for exceeding his jurisdiction, but may mitigate 
the damages, Truesdell v. Combs, 33 Ohio St. 
186. 

(14) Groves v. Van Duyn, 44 N. J. L. 654, 43 
Am, Rep. 412; Austin v. Vrooman, 128 N. Y. 229. 
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party in damages for his refusal or failure 
to perform such duties, or for attempted 
performance in an unlawful or defective 
manner. Some of these ministerial duties 
for which the justice is liable are as clerk 
of his court in issuing mesne or final pro- 
cess,’ failing to issue execution,’ issuing 
defective execution,’ failing to enter judg- 
ment after decision of the case,** refusing 
right of appeal,’® issuing an attachment 
without bond,”?° or with defective bond,”* 
committing error or neglecting duty in pre- 
paring transcript,2? or return on an appeal, 
or in issuing an execution,** or in demand- 
ing costs in advance.** 


As a general rule, a justice of the peace 
is required to give bond conditioned on his 
faithfully discharging the duties of the of- 
fice and pay over on demand all money re- 
ceived during the term of his office. The 
sureties on his bond are usually held liable 
for any misfeasance or nonfeasance of the 
justice in the discharge of his ministerial 
duties. However, it has been held that the 
sureties on a justice’s official bond are not 
liable for money paid to such officer where 
the law did not contemplate that he should 
receive or hold the money in his official ca- 


(15) Horne v. Pudil, 88 Iowa 533; Fairchild 
v. Keith, 29 Ohio St. 156; Armstrong v. Camp- 
bell, 2 Brev. (S. C.) 259. 

(16) State v. Currick, 70 Md. 586; Gaylor v. 
Hunt, 23 Ohio St. 255; Fairchild v. Keith, 29 
Ohio St. 156. 

(17) Noxin v. Hill, 2 Allen (Mass.) 215. 

(18) Larson v. Kelly, 64 Minn. 51; Fairchild 
v. Keith, 29 Ohio St. 156. 


(19) Guerther v. Whiteacre, 24 Mich. 503; 
contrery doctrine: Chicago, etc., R. Co. v. 
Fransk, 55 Mo. App. 327; Jordan v. Hanson, 49 
N. H. 199; State v. Towle, 42 N. H. 546. 

(20) Head v. Levy, 52 Neb. 456. 

(21) Adkins v. Brewer, 3 Cow. (N. Y.) 206. 

(22 MacDonell v. Buffum, 
Y.) 154; Houghton v. Swarthout, 1 Den. (N. Y.) 
589; Kidzie v. Sackrider, 14 Johns. (N. Y.) 195. 

(23) Jones v. Werden, 12 Cush. (Mass.) 133. 

(24) Kyle v. Evans, 3 Ala. 482; Jones v. El- 
liott, 35 Me. 137; State v. Carrick, 70 Md. 586; 
Fisher v. Deans, 107 Mass. 118; Sullivan v. Jones, 
2 Gray (Mass.) 570; Doggett v. Cook, 11 Cush. 
(Mass.) 262; Briggs v. Wardell, 10 Mass. 357; 
White v. Morse, 139 Mass. 162; Noxon v. Hill, 2 
Allen (Mass,) 215; Gaylor v. Hunt, 23 Ohio St. 
255; Fairchild v. Keith, 29 Ohio St. 156; held to 
be judicial act in Abrams v. Carlisle, 18 S. CG 242. 

(25) Tyler v. Alford, 38 Me. 530. 


31 How. Pr. (N.. 





pacity, *® such as money paid to a justice as 
collection agent,”* although, where the stat- 
ute provides that justices may act as col- 
lection agents, the sureties are liable for all 
money collected by the justice with process 
or suit.** Tuos. J. TypInes. 


Moberly, Mo. 


(26) Cressey v. Grerman, 7 Minn. 398; State v. 
Woodman, 36 Ind. 611. 

(27) McCormick v. Thompson, 10 Neb. 484; 
Stevens v. Breatheven, Wright (Ohio) 733. 

(28) Latham v. Brown, 16 Iowa 112; Bes- 
singer v. Dickerson, 20 Iowa 260; Widener v. 
State, 45 Ind. 244; Com. v. Kendig, 2 Pa. St. 448; 
Ditmars v. Commonwealth, 47 Pa. St. 335; see 
also 5 Ill. App. 536, as to estoppel of sureties 
when justice’s docket shows rendition of judg- 
ment before the money was collected. 








HUSBAND AND WIFE—BURDEN OF PROOF. 





JUDD v. JUDD. 





Supreme Court of Michigan, Sept. 28, 1915. 





154 N. W. 31. 





In an action on a note executed by a mar- 
ried woman, plaintiff did not make out a prima 
facie case by producing the note, proving the 
signature, and showing amount due thereon, 
where he failed to show that the consideration 
passed to the defendant. 





BIRD, J. Plaintiff sued defendant in as- 
sumpsit, to recover the amount due on a $1,000 
note, dated February 2, 1897, and payable 10 
years thereafter. Defendant pleaded the gen- 
eral issue and gave notice of set-off. Subse- 
quently several amendments were made to the 
plea and notice, but the final one was an affi- 
davit.denying that the defendant knowingly 
executed the note. The matter came on for 
trial before a jury, and plaintiff produced the 
note, gave evidence that the signature was the 
plaintiff’s and showed the amount due upon the 
note. Plaintiff's proofs disclosed that the de- 
fendant was a married woman when the note 
was executed. Plaintiff then rested, claiming 
that he had made a prima facie case, which en- 
titled him to recover. This was disputed, and 
a directed verdict was requested by the defend- 
ant that the plaintiff must go no further, and 
show that the consideration for the note had 
connection with her separate property, There 
being some doubt in the minds of the court 
and counsel as to the true rule, it was agreed 
that the jury might be discharged and the 
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case tried before the court. Successive ad- 
journments of the case then foe lowed, which 
permitted counsel to examine the law and in- 
troduce testimony. When the testimony was 
finally concluded, the trial court was requested 
to direct a verdict for plaintiff on the prima 
facie case she originally made. This was re- 
fused. The court found for the defendant, on 
the ground that no consideration passed to her 
for the giving of the note. Findings of fact 
and law were found by the court and filed. 


[1] 1. The first and principal question 
to be considered is whether plaintiff made a 
prima facie case by her proofs. The rule was 
very clearly laid down by Mr. Justice Camp- 
bell in Fechheimer v. Pierce, 70 Mich. 440, 38 
N. W. 325. In that case a married woman was 
sued on her promissory note for $1,200 which 
was endorsed by her husband. It appeared 
that the plaintiff knew the consideration was 
to pass to the husband. In holding that no 
case was made for the jury, among other 
things, it was said 


“We think there was nothing to go to the 
jury against defendant. It is the law of this 
state that a married woman can make no obli- 
gation except on account of her own property, 
and that any one seeking to hold her must make 
out an affirmative case.” 

It was further said in the opinion: 


“The signing of a note by a married woman 
creates no presumption of consideration, but it 
must be proved.” 


This rule was approved in Fisk v. Mills, 104 
Mich. 433, 62 N. W. 559, where Mr. Justice 
Montgomery observed that: 

“The fact appearing that defendant was a 
married woman, the burden rested upon the 
plaintiff of showing that the consideration of 
the note passed to her.” 

These holdings are in harmony with all the 
former holdings of the court on the question, 
and they were followed by the later decisions 
up to the time the case of Bank v. Miller, 131 
Mich. 564, 91 N. W. 1024, 100 Am. St. Rep. 623, 
was decided. The same question arose in that 
case and it was there said: 

“Plaintiff made its prima facie case by intro- 
ducing the note in evidence. Defendants there- 
upon moved the court to direct a verdict for 
the defendants on the ground that the plea and 
notice showed that the. defendants were hus- 
band and wife, and the duty rested upon the 
plaintiff to prove such a consideration as would 
bind her. Upon its face the note was hers, and 
it imported a consideration paid to her. It was 
indorsed by her husband. There was no pre- 
sumption against the legality of such a note. 





The burden rested upon the defendant to prove 
facts which would relieve her from liability.” 
This language appears to reverse the former 
rule, which had been followed up to that time. 
While the opinion appears to be an unanimous 
one, there are several reasons which indicate 


that it was not the deliberate purpose of the 


court to reverse the rule. They are: 


(a) A married woman’s contract, except with 
reference to her separate property, is void, and 
not voidable. This undoubtedly furnishes the 
reason for the rule which places the burden on 
one who seeks to bind her to show that the 
transaction is one that is within the scope of 
her powers to contract. 


(b) Had it been the intention of the court in 
the Bank Case to reverse this weli known and 
understood rule, some reference doubtless 
would have been made to it by the writer of 
the opinion, and the former cases referred to 
and discussed. 

(c) Since the Bank Case was written, the 
old rule has been followed, and Fechheimer v. 
Pierce approved. In the late case of Detroit 
Lumber Company v. Cleff, 164 Mich. 276, 128 
N. W. 231, the plaintiff in the trial court re- 
covered a judgment by direction of the court. 
The defendant introduced no testimony. This 
court reversed it, and held that the case made 
by the plaintiff did not warrant the direction 
of a verdict by the court in its favor, because 
it had failed to connect the consideration with 
the separate property of the defendanf. 


Our conclusion is that, in so far as the case 
of Bank v. Miller is inconsistent with the rule 
laid down in Fechheimer v. Pierce, it must be 
overruled. 

[2] 2. Did plaintiff waive the statute? 
Plaintiff called defendant for cross-examination 
under the statute of 1909, and went into the 
facts surrounding the giving of the note. Her 
counsel then developed the facts upon which 
the court principally bases his finding that the 
note was without consideration. Counsel 
claimed this was error; that his examination 
did not proceed far enough’to justify the exam- 
ination made by the defendant. In view of 
counsel’s several positions, this question does 
not appear to be very important. His first 
claim is that he was entitled to a directed ver- 
dict at the first session of the case. That claim 
is disposed of herein adversely to his contention, 
a prima facie case. Now, if we should agree 
with him in his second contention, that by his 
examination he had not waived the statute, and 
that therefore the testimony developed by de- 
fendant’s counsel was inadmissible, the record 
would then contain no explanation of the con- 
sideration of the note, nor would it show any 
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connection between it and her separate prop- 
erty, and plaintiff would still be without a 
prima facie case. It would seem unnecessary 
to go further, but possibly, in view of the some- 
what peculiar way in which the matter was 
proceeded with, it is but fair to say that we 
have examined the testimony of defendant 
which plaintiff developed, and we are satisfied 
that he thereby waived the inhibition of the 
statute. We are further persuaded from all 
the testimony that there was proof to justify 
the finding of the trial court that there was no 
consideration passed to defendant for the execu- 
tion of the note. 


The judgment of the trial court will be 
affirmed. 


The late Justice McALVAY took no part in 
this decision. 


Note—Burden of Proof in Suit on a Note 
Signed by a Married Woman.—Whether a note 
signed by a married woman is prima facie a con- 
tract binding her or one suing thereon must go 
further and show it was in her competency to 
make, is the subject of some conflict of opinion 
in different state courts. In Indiana it was said 
that: “In an action on a note and mortgage 
executed by a man and wife, the rule in this state 
is that, if it appears from the allegations in the 
complaint that the mortgage is upon the separate 
estate of the wife, it must also be shown by 
proper allegations that the contract was one the 
wife had the power to make; in other words, 
that she was principal, and not surety, or the 
complaint will not be sufficient to withstand a 
separate demurrer of the wife for want of facts. 
* * * But when the complaint is upon a note 
executed by the wife alone and secured by a 
mortgage on her separate real estate, there is 
no presumption that she is surety, and the burden 
is upon her to allege and prove that she executed 
the note and mortgage as surety.” Field v. 
Noblett, 154 Ind. 357, 56 N. E. 841. This suit 
was upon a note secured by a mortgage and 
there was no occasion to speak of the rule as to 
suit on a note not thus secured. The distinction 
above stated is repeated in Harbaugh v. Tanner, 
163 Ind. 574, 71 N. E. 145. 


In Nebraska, as said in an Iowa case, a mar- 
ried woman may bind herself as surety where a 
contract is in reference to her separate estate 
and therefore where she is sued on a contract of 
suretyship, which may or may not have reference 
to her separate estate, the burden is on her to 
show the contract was not so intended. Nat. 
Bank v. Coffman, 101 Iowa 594, 70 N. W. 593. 
This court cites a number of Nebraska cases, 
from one of which there was quoted that: “The 
statute confers on her the right and power to 
make legal and binding contracts. It gives her 
the legal right to sue, and makes her legally liable 
to be sued on her contracts, in the same manner 
as if she were unmarried. * * * But the rule 
must be observed that all such contracts of a 
feme covert must be with reference to and upon 
the faith and credit of her separate estate.” Davis 
v. Bank, 5 Neb. 242. This seems to us a singular 
view. It regards a married woman as generally 





competent to contract, but says she is incom- 
petent except upon “faith and credit of her sep- 
arate estate.” 

This view seems repudiated in later Nebraska 
decision where there was suit on a note and a 
deed alleged to have been executed as a mortgage 
to secure same. It was said: “After her cover- 
ture was shown the burden was on plaintiff to 
show the liability of the married woman—that 
the contract was entered into by her with the 
intention to bind her separate estate.” Bank v. 
Grosshaus, 54 Neb. 773, 75 N. W. 51. And later 
it was ruled that the mere signing a note creates 
no presumption that a married woman intends 
to bind her separate estate, and therefore proof 
of coverture shifts the burden of proof. Bank 
v. Smout, 62 Neb. 223, 86 N.-W. 1068. 

To this effect seems also New Jersey decision. 
Shipman v. Lord, 58 N. J. Eq. 380, 44 Atl. 215; 
S. C. 59 N. J. Eq. 358, 45 Atl. 905. 

In North Carolina the rule is stated to be that 
the burden is on plaintiff to show validity of a 
wife’s contract as being within exception to gen- 
eral rule that she cannot make a binding contract. 
Moore v. Wolf, 122 N. C. 711, 30 S. E. 120. 

South Carolina, Pennsylvania and Washington 
seem to regard that non-contractual ability by a 
married woman is in exception to the general 
rule of ability to contract, and burden is'on the 
wife. Christensen v. Wells, 52 S. C. 497, 30 S. 
E. 611; Wilson v. Fitzgerald, 25 Pa. Super. Ct. 
633; Children’s Aid Soc. v. Banford, 26 Pa. 
Super. Ct. 555; Clark v. Eltinge, 34 Wash. 323, 
75 Pac. 866; Humphreys v. Logan, 242 Pa. 427, 
89 Atl. 557. The Pennsylvania rule was held to 
be in accordance with the Act of 1887 of Public 
Laws of Pennsylvania. 

The Nebraska rule was later -stated to embrace 
a case where it does not appear that the signer 
of a note was a married woman. The answer 
setting up that she was, the burden is on her to 
establish this fact, and being proved, the burden 
is shifted to plaintiff to show there was intent 
to bind her separate estate. Bank vy. Lamb, Neb., 
139 N. W. 216. . 

In Arkansas, the rule is as held in the instant 
case, Warner v. Hess, 66 Ark. 113. 49 S. W. 
480; Calverhouse v. Hawthorne, Ark., 156 S. W. 
21. 

This question is not one of general law, but 
as the married women’s acts are regarded in the 
states where adopted. C. 








JETSAM AND FLOTSAM. 





ANIMALS IN COURT. 





Many curious technicalities are to be found 
in the laws of mediaeval Europe. For example, 
in the case of a child killed by a pig, or a man 
killed by a bull, the trial was conducted exactly 
as if the animal had been morally responsible. 
It was indicted, placed before the ordinary tri- 
bunal, and, on conviction, formally given over 
to execution. 

The researches of Baring Gould indicate that, 
during the fourteenth and fifteenth centuries, 
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guilty animals suffered death on the gallows, | BOOK REVIEWS. 

cocks were burned at the stake, and processes 

against snails, flies, mice, moles, ants, cater- AMERICAN ANNOTATED CASES, 1915 A, 


pillars, etc., were common. Where the ordinary 
courts of law failed, culprits, animate and in- 
animate, fell under the ban of the ecclesiastical 
courts: Thus, orchards were excommunicated 
by the bishop, because children resorted there 
to eat apples. 

A curious trial was that pertaining to the 
Protestant chapel at La Rochelle, which was 
condemned to be demolished in 1685. The bell 
had a fate that was quite droll. It was whipped 
as a punishment for having assisted heretics. 
It was then buried and disinterred in order to 
represent its new birth in passing into the 
hands of the Catholic church. 

It was catechised and had to reply; it was 
compelled to recant and promise never again 
to lapse into sin. It then made ample and 
honorable recompense. Lastly, it was recon- 
ciled, baptized, and given to the parish which 
bears the name of St. Bartholomew. 

When the governor, who had sold it to the 
parish, asked for payment, the answer made 
him was that it had been Huguenot; that it had 
been newly converted, and consequently had a 
right to demand a delay of three years before 
paying its debts, according to the law passed 
by the king for the benefit of those newly con- 
verted. 

Herbert Spencer, in his ‘‘Descriptive Sociol- 
ogy,” quotes Du Boys as relating several in- 
stances of the prosecution of animals for crimes 
of one sort or another. A cow was executed 
with all due ceremony, after conviction for a 
capital offense, in 1564. Insects which ravaged 
a village were tried before an ecclesiastical 
tribunal in due form in 1587. Counsel was 
granted them and several months passed in the 
usual memoirs, pleadings and ‘delays. They 
were finally condemned. : 

Berriat Saint-Prix enumerated more than 
eighty cases of sentence of death or excom- 
munication pronounced against animals, rang- 
ing from a grasshopper to an ass, between 1120 
and 1741. A sow, which had killed and eaten a 
child, was tried, mutilated, and executed in 
1356, after having been dressed in man’s 
clothes. The executioner received his usual fee 
for the execution. During the same century 
three swine and a pig were condemned to be 


burned for having eaten human beings. In 
each case the rest of the herd were condemned 
as accomplices and, in one instance at least, 
their sentences were only remitted upon ap- 
peal, to the Duke of Burgundy, whose pardon 
was granted with all the forms of law. 
EpwIn TARRISSE. 
Washington, D. C. 





1915 B. 

These volumes are of cases of general value 
and authority coming after American Decisions, 
American Reports and American State Re- 
ports. This trinity will never outlive their 
usefulness, because they not only exemplify the 
principle aimed at in their current successors, 
but the annotation in them is of a high order 
of merit. 

The unfolding of legal principle affords large 
room for the old annotation to go on its way 
of usefulness to lawyers and students. 

This annotation is above the “case law 
theory and it is so well arranged as to be of 
ready usefulness to the practitioner in a large 
and not in a narrow way. As an eclectic series 
these reports maintain a high standard. 

The publishers call attention to a new fea- 
ture beginning in volume 1915 B, namely, the 
annotation of we head-notes of the reported 
cases. 

Thus it is announced that with “every head- 
note paragraph, whose subject matter has 
been discussed in a case on a note in Annotated 
Cases, or in American State Reports or by a 
published article in Ruling Case Law,” there 
will be a reference to that case, note or article. 
This feature certainly appears to be of great 
value, not only in correlation, but in pointing 
the way to exhaustive authority on subjects 
which have been treated heretofore, and the 
longer this series continues or the other refer- 
ences expand, the value of this feature will 
grow. 

The volumes on our aesk contain admirable 
selections of cases, with extensive annotation 
along thoughtful and practical lines, are bound 
in light brown buckram, are handsome in ap- 
pearance and come from the houses of Bancroft, 
Whitney Co., San Francisco, and Edward 
Thompson Co., Northport, L. I., N. Y., 1915. 





DIGEST OF INSURANCE CASES, VOL. 27. 

This Digest of Guilford A. Deitch, Esq., as- 
sisted by Frank G. West, Esq., both of Indian- 
apolis Bar, comes down to October 31st, 1914. 
It covers decisions affecting insurance com- 
panies and their contracts made by all Federal 
courts and all State courts of last resort and 
lower appellate courts. It also takes in such 
decisions of the highest judicial tribunals of 
other English speaking countries and of in- 
ferior courts therein and it contains references 
to all annotations and leading articles on in- 
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surance in all law journals published in the 
English language. This is truly a wide field 
in which the authors’ work, and their produc- 
tion ought to be of very great advantage to-the 
practitioner and to the student. The work 
is a digest of cases in all lines of insurance, 
and the labor of proper digesting must have 
been immense, especially as the terseness with 
which the propositions decided shows much 
and careful thought. 

This publication comes in well bound vol- 
umes in law buckram, of neat and attractive 
type and paper and issues from the house of 
The Rough Notes Company, Indianapolis, 1914. 








BOOKS RECEIVED 





Criminal Science Monograph, No. 1, Supple- 
ment to the Journal of The American Institute 
of Criminal Law and Criminology. Patholog- 
ical Lying, Accusation, and Swindling. A Study 
in Forensic Psychology. By William Healy, A. 
B., M. D., Director, Psychopathic Institute, Juve- 
nile Court, Chicago Associate Professor Ner- 
vous and Mental Diseases, Chicago Policlinic; 
Author of “The Individual Delinquent,” and 
ton. Little, Brown & Company. 1915. Review 
Mary Tenney Healy, B. L. Price, $2.50. Bos- 
will follow. 





The Act to Regulate Commerce and Supple- 
mental Acts. By Herbert C. Lust of the Chicago 
Bar, Co-Author, “Digest of Decisions Under the 
Interstate Commerce Act.” Price, $1.75. La- 
Salle Extention University. 1915. Review will 
follow. 





The Neutrality of Belgium. A Study of the 
Belgian Case Under Its Aspects in Political 
History and International Law. By Alexander 
Fuehr, Doctor of Law. Funk & Wagnalls Com- 
pany. New York and London. 1915. Price, 
$1.50. Review will follow. 








HUMOR OF THE LAW 





Two Italians sought a Jackson (Miss.) lawyer 
for advice. One had been in America for years 
and was a naturalized citizen. The second had 
been here only a few weeks, could not talk 
English, and was in distress lest he should 
have to return to Sunny Italy and take up 
arms against the Teutons. Number one acted 
as interpreter, and laid the dilemma before the 
lawyer. 





and deeper voice. On this occasion he was 
highly patriotic. 

“Ask this man,” he directed, “if he does not 
know that in the history of the world no coun- 
try has played a more important role than 
Italy. Ask him if he realizes that it was Italy 
that gave to the earth Garibaldi. Ask him if 
he has not heard in song and story of the 
glorious traditions of ancient Rome; if in in- 
fancy he was not told of how well Horatius 
kept the bridge across the Tiber, if he does not 
know the story of great Pompey and of the 
immortal Julius Caesar?” 

The interpreter made noises for about ten 
minutes, and advised the lawyer that the new 
American was familiar with all these things. 

“Ask him, then, if, remembering this glorious 
heritage of being a Roman citizen, once more 
honorable than to be a nobleman of any other 
nation, he is not proud of it, and why he now 
wants to shirk this splendid opportunity of 
serving so righteous a cause.” 

The interpreter said something. The Italian 
replied with a shrug, and something that 
sounded like “Chica I aca lee.” 

“Well,” said the lawyer, “what does he say 
about it?’ 

Said the interpreter, while the office force 
went into convulsions, ‘He say Hell, he gitta 
shoot.”—The Clarion-Ledger, Jackson, Miss. 





The defendant, who was held on the charge 
of keeping a dog without a license, repeatedly 
tried to interrupt the evidence, but was hushed 
each time by the court. Finally the clerk 
turned to him: “Do you wish the court to 
understand that you refuse to renew your dog 
license?” “Yes, but’— “We want no ‘buts.’ 
You must renew your license or be fined. You 
know it expired on January 1.” “Yes, and so 
did the dog.” 





Here is a little story that was told by Con- 
gressman William H. Murray of Oklahoma, in 
gently throwing the harpoon into a lawyer 
friend: 

One afternoon a stranger debarked from a 
train at a hustling town in the West and head- 
ed up the street. Finally, he met a -party that 
looked like a native. . 

“Pardon me,” said the stranger, halting the 
likely looking party. “Are you a resident of 
this town?” Fi 

“Yes, sir,” was the ready rejoinder of the 
other. “Been here something like fifty years. 
What can I do for you?” 

“I am looking for a criminal lawyer,” re- 
sponded the stranger. “Have you one here?” 

“Well,” reflectively answered the native, “we 
think we have, but we can’t prove it on him.” 


The lawyer is known for his deep reading - —Philadelphia Telegraph. 
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1. Abstract of Title—Damages.—The damages 
recoverable by a purchaser from an abstracter, 
for negligent failure to show a deed in. the 
abstract, held to include thé price paid for the 
land, reasonable attorney’s fees, costs, and other 
necessary expenses in attempting to defeat the 
outstanding title, provided there was a reason- 
able probability of defeating same.—Washing- 
ton County Abstract Co. v. Harris, Okla., 149 
Pac. 1075. 


2. Accession—Accretion. — Party furnishing 


granite blocks and carving statues therefrom 
to conform to models of sculptor under his 
superintendence held not entitled to invoke 
doctrine of acretion as to such statue.—Thomp- 
son-Starrett Co. v. Plunkett, Vt. 94 Atl. 845. 


3. Adjoining Landowners—Notice.—The duty 
of a landowner intending to excavate to pro- 
ceed with due care ordinarily requires that he 
should notify the adjoining landowner that the 
latter may protect his buildings from injury. 
—Moore v. Anderson, Deld., Super., 94 Atl. 771. 

4. Adverse Possession—Color of Title—A 
deed void on its face or void for reasons out- 
side the instrument held color of title, pro- 





identified by the de- 
E. 456. 


vided the land may be 
scription.—Hitt v. Carr, Ind. App., 109 N. 


of Instruments—Materiality.— 
occurs when a written contract 
is intentionally changed in a material respect 
after execution by or at the instance of one 
of the parties and without the consent of the 
other, while a “spoliation” is the unauthorized 
change of a written contract by a stranger.— 
Smith v. Barnes, Mont. 149 Pac. 963. 

6. Arrest—Rearrest.—Where defendant on 
bail trover had been released from custody on 
bond, held, that he could not be arrested and 
again incarcerated while the judgment dis- 
charging him from custody remained in force. 
—Thurman v. Smith, Ga., App. 85 S. E. 799. 

7. Attorney and Client—Compensation.—The 
result of employment of an attorney may by 
agreement be made the basis of compensation, 
but, in the absence of an agreement, the amount 
involved may with other matter be considered 
in determining the value of the services.— 
Fletcher v. Elosser, Md., 94 Atl. 776. 


8. Bankruptey—Accounting.—A trustee held 
not entitled to an accounting from a former 
assignee for creditors of the bankrupt, who 
had sold the assigned property and paid the 
money to creditors more than four months 
prior to the bankruptcy.—In re Martinez, U. S. 
D. C., 223 Fed. 433. 

9. Bill of Particulars.—To enable court to 
pass on motion to vacate injunction restrain- 
ing sale of property fradulently transferred 
and other property, plaintiff held to be re- 
quired to furnish a bill of particulars separat- 
ing the classes of property.—Hane v. Crown & 
Keystone Co., U. S. D. C., 223 Fed. 439. 


10. 


5. Alteration 
An “alteration” 





confirmation of a 





Composition. — On* 


composition, money belonging to the bankrupt © 


in the hands of a third person, which had not 
been reduced to possession by the trustee, at 
once revested in the bankrupt, free of any 
claim ofr right of the trus 
knecht, U. S. C. C. A, 223 Fed. 417. 


11. Conditional Sale——The seller under a 
contract of conditional sale, valid as between 
himself and the buyer, who retook the property 
prior to a creditor’s lien thereon and to the 
seller’s bankruptcy, regained whatever interest 
he had in the property.—Jennings v. Swartz, 
Wash., 149 Pac. 947. 


12. Execution.—Property exempted in the 
bankruptcy court, but which bankrupt did not 
have set aside by state court as exempt, held 
subject to a fi. fa. levied on it more than three 
years after the adjudication in bankruptcy, 
where no discharge had been granted to the 
bankrupt.—Baltimore Bargain House v. Busby, 
Ga., 85 S. E. 875. 

13. Fraud.—Where a bankrupt transferred 
property to a corporation to defraud creditors, 
property subsequently purchased by corporation 
with proceeds of that transferred held recover- 
able by trustee.—Hane v. Crown & Keystone 
Co., U. S. D. C., 223 Fed. 439. 

14. Gift—Whether property bought by 
the wife of a bankrupt with money received 
from him by way of gifts can be recovered by 
his trustee depends upon whether or not he 
was solvent when the gifts were made.—Milk- 
man v. Arthe, U. S. C. C. A., 223 Fed. 507. 

15.—Subrogation.—Claimants, holding un- 
dated time checks issued by bankrupt to labor- 
ers, for which they exchanged goods under an 
arrangement with bankrupt, without any as- 
signment or contract with the laborers, held not 
subrogated to the laborers’ right to preference. 
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—In re McGowin Lumber Co., U. S. D. C., 223 
Fed. 653. 

16. Banks and Banking—Agency.—Where 
the president of a bank, purporting to act as 
such, engages in a fradulent transaction with- 
out the scope of his powers, and of which the 
directors have no knowledge, and by whom 
the act is not ratified, the bank is not liable 
for resulting damages.—Wilkin-Hale Bank v. 
Herstein, Okla., 149 Pac. 1109. 

17. Set Off.—Defendant, depositor in in- 
solvent bank, sued by the receiver as indorser 
on notes, held entitled to set off against his 
liability as indorser the amount of his deposit. 
—Curtis v. Davidson, N. Y., 109 N. E. 481, 216 
N. Y. 395. 

18. Bills and Notes—Holder for Value.— 
Under Negotiable Instruments Act, 31, the 
payee of a note given in payment of a grocery 
bill is a holder for value, though the note was 
not payable on demand.—Wilbour v. Hawkins, 
R. L, 94 Atl. 856. 

19. Pleading.—Where breach of warranty 
in the sale of personalty is not pleaded as a 
counterclaim in an indorsee’s suit on a note 
for the price, and no fraud by the seller is 
charged, it is immaterial whether the indorsee 
was an innocent purchaser.—First Nat, Bank 
of Morrison v. Sayer, S. D., 153 N. W. 652. 


20. Set Off.—The fact that a sued in- 
dorser may, if the maker is solvent, be in- 
demnified by him in addition to being allowed 
to set off against the suing of holder the amount 
of the latter’s debt to him, does not preclude 
the indorser’s right of set-off.—Curtis v. David- 
son, N. Y., 109 N. E. 481, 215 N. Y. 395. 

21. Brokers—Commission. — Where plaintiff 
agreed to sell defendant’s bonds for a com- 
mission, the fact that defendant’s sale to a pur- 
chaser produced by plaintiff was made for less 
than par did not deprive plaintiff of his right 
to a commission. mith v. Lyons Salt Co., 
Mo. App., 177 S. W. 1057. 

22. Carriers of Goods—Furnishing of Cars.— 
Where a carrier expressly contracts to furnish 
cars, it is liable for failure in respect thereto, 
unless the circumstances are such as to relieve 
from the performance of contracts generally.— 
Georgia Northern Ry. Co. v. Snellgrove & Boze- 
man, Ga. App., 85 S. E. 790. 


23. Carriers of Passengers—Boarding Train. 
—A carrier permitting a person to enter a train 
to assist a passenger is presumed to agree 
thereto and bound to hold the train a reason- 
able time to permit him to render the needed 
assistance and leave the train.—St. Louis & S. 
F. R. Co. v. Isenberg, Okla., 150 Pac. 123. 

24. Contract. Plaintiff, who induces 
friends to travel with him by defendant road 
to Confederate reunion, relying on road’s prom- 
ise to furnish through chair car, held not en- 
titled to recover for humiliation suffered by him 
through road’s failure to furnish such car.— 
Freeman v. Clark, Tex., 177 S. W. 1189. 

25. Depots and Stations.—A railroad com- 
pany need only exercise ordinary care to keep 
its depots and their approaches in a safe con- 
dition for passengers and others rightfully 
there.—St. Louis, I. M. & S. R. Co. v. Duncan, 
Ark., 177 S. W. 1132. 

26. Ejection—wWhere a ticket holder fails 
to ascertain that the train stops at his destina- 
tion, the carrier may compel him to leave the 
train at the last place at which the train is 
scheduled to stop before reaching such destina- 
tion.—Southern Ry. Co. v, Bailey, Ga., 85 S. E. 
847. 

27. Commeree—Pleading. — If a complaint 
states a cause of action under the federal Em- 
ployers’ Liability Act, and also under a state 
statute, but shows that at the time of the in- 
jury both plaintiff and defendant were engaged 
in interstate commerce, the federal statute con- 
trols —Peek v. Boston & M. R. R., U. S. D. C., 
223 Fed. 448, 

28. Contracts—Consideration. — Contract of 
plaintiffs’ to pay defendant additional sum for 
settling materialman’s claim which, with other 
claims, defendant had agreed to defend and 
settle, held void for lack of consideration.— 
Koslosky v. Bloch, Mo. App., 177 S. W. 1060. 























29. Corporations—Insolvency. — A stock- 
holder in an insolvent corporation who paid an 
assessment levied against him, held not entitled 
to sue for his own benefit another stockholder 
who had received the corporate assets, but 
bound to sue for the benefit of the receiver 
and corporation.—Ketcham v. Ketcham, N. Y. 
Ch., 94 Atl. 813. 


30. Promoters.—Promoters of a corpora- 
tion are personally liable on contracts for 
property purchased by them before the cor- 
poration is organized, unless the other party 
agreed to look to some other person or fund 
for payment.—Wells v. J. A. Fay & Egan Co., 
Ga., 8S. E. 873. 

31.——-Stockholders.—A stockholder, before 
suing for wrongs to a corporation, must, unless 
excused by circumstances, resort to the man- 
aging officers, and then to the stockholders, to 
induce action by it.—Bartlett v. New York N. 
H. & H. R. Co., Mass., 109 N. E. 452. 

32.——Stockholder.—The holder of a major- 
ity of stock held entitled to a decree ordering 
a meeting of stockholders, at which a major- 
ity of the stock should constitute a quorum, 
where it appeared that the presence of four- 
fifths of the stock at a meeting, as required 
by the by-laws, was prevented by two defend- 
ants, who together owned more than one-fifth 
of the stock.—Lutz v. Webster, Pa., 94 Atl. 


33. Creditors’ Suit—Liens—As a general 
rule, if there is neither a lien by attachment 
nor a judgment in the action at law at the 
time of the commencement of the creditors’ 
suit, a judgment secured in the action at law 
after commencement of the suit will not aid 
the suit.—First Nat. Bank of Bandon v. Man- 
assa, Ore., 150 Pac. 258. 

34. Criminal Law—Appeal and Error.—On 
appeal from a conviction for the sale of in- 
toxicating liquor without a license, the Sup- 
reme Court cannot consider statements as to 
the credibility of witnesses for the prosecution 
which appear only in the brief, not in the rec- 
ord.—State v. Coile, La., 69 So. 90. 

35. Preliminary Examination.—In absence 
of statute, discharge on preliminary examina- 
tion of one accused of felony does not bar ex- 
amination and commitment upon another com- 
plaint, charging the same offense.—Ex parte 
Oxley, Nev., 149 Pac. 992, . 


36. Damages—Measure of.—Where a motor 
car was injured through defendant’s fault, 
the owner cannot, as damages for loss of use, 
recover the rental from week to week for a 
car, but should recover only the aggregate 
rental of a machine for a similar time.—Per- © 
kins v. Brown, Tenn., 177 S. W. 1158. 

37. Death—Damages.—The measure of dam- 
ages for the wrongful death of a minor child 
is the pecuniary value of the child’s services 
from the time of the accident resulting in its 
death to the time when it would have reached 
the age of majority, less its proper support and 
pam ails rong v. Rousseau, R. IL. 94 Atl. 








38. Divorce—Appeal and Error.—A widow 
who did not demur to the complaint in her 
husband’s action for divorce, alleging the non- 
existence of community property, could not col- 
laterally raise the question for the first time 
on appeal from an order of distribution in his 
— re Bollinger’s Estate, Cal., 149 Pac. 

39.——Custody of Child—In determining the 
claims and fitness of parents to the custody 
of a minor child, the welfare of the child is 
the first consideration to be kept always in 
mind, and the acts and attitude of the parents 
toward each other, the causes of divorce, etc., 
may be considered.—In. re Kranthoff, Mo. App., 
177 S. W. 1112. 

40.— Custody of Child.—That father was 
better able financially to raise daughter than 
mother, obliged to work for living, held not 
ground for giving such father custody of child 
as against mother, successful in suit for di- 
‘vorce.—McKay v. McKay, Ore., 149 Pac. 1032 


41. ‘Willful Neglect.—Where wife’s earn- 
ings, being community funds, are sufficient to 
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provide common necessities of life for herself 
and son, she has no ground for divorce for 
husband's willful neglect and failure to provide. 
—Hansen v. Hansen, Cal. App., 150 Pac 70. 

42. Easements — Prescription. — By seven 
years using of a private way less than 15 feet 
wide, and continually keeping it in repair, held, 
that a private way by prescription was ac- 
quired.—Charlton v. Seaboard Air Line Ry., Ga., 
85 S. E. 863 

43. Elections—Blank Votes.—If the law re- 
quires that a majority in a certain proportion 
of the vote cast shall be for municipal bonds, 
in order to carry them then all votes cast, 
including blank and unintelligible ballots, must 
be considered in determining the number of 
votes cast.—City of Wellsville v. Connor, Ohio, 
109 N. E. 526 

44. Embezzlement—Defined.—An agent who 
on the representation that money procured 
from his principal is to be applied for a specific 
purpose for the principal’s benefit diverts the 
money to his own use is guilty of embezzle- 
ment, though he secures the money by drawing 
a draft and securing credit from the bank for 


the face thereof.—State v. Gillaspie, Okla. Cr. 
App., 150 Pac. 96. 
45. Estoppel—Silence.—The silence of one 


joint grantee does not estop him from claiming 
under a prior deed to him alone, where he had 
no knowledge that the other grantee was act- 
ing on the faith of the joint conveyance.—Treat 
v. Treat, Cal., 150 Pac. 53. 

46. Executors and Administrators.—Laches. 
—That persons entitled to realty did not file 
a petition to set aside an unauthorized sale by 
an executor, until seven years after the sale, 
held not to bar their right to relief, where the 
petition was filed promptly after death of the 
executor, prior to which time they had no right 
of possession.—In re Schnebley’s Estate, Pa., 
94 Atl. 827. 

47. Fish—Police Power.—The state has in- 
herent power to enact laws to protect fish 
within its territory, and may impose such con- 
ditions and limitations on the taking thereof 
~~ Age sees fit—Ex parte Crosby, Nev., 149 Pac. 





48. Frauds, Statute of—Agency.—Defendant, 
who had instructed plaintiffs to purchase cattle 
for him, could not defend their suit, to recover 
the purchase price advanced by them, on the 
ground of the statute of frauds.—London v. 
Smith, S. C., 85 S. E. 772. 

49. Manufactured Goods.—An order for the 
manufacture of goods for future delivery is 
not within the statute of frauds, and void. 
though not in writing.—Greenhut Cloak Co. v. 
Oreck, Minn., 153 N. W. 613. 

50. Gifts—Passing of Title—Where defend- 
ant’s father delivered a stock certificate to a 
third person with written directions to deliver 
it to the donee “only in case of” the donor’s 
death, and did not reserve a right to ‘recall 
the instrument, the transaction vested title in 
the donee after the death of the donor.—Innes 
v. Potter, Minn., 153 N. W. 604. 

51 Guardian and Ward—Avoidance of Deed. 
—A deed to one formerly the grantor’s guard- 
ian cannot be avoided by a stranger whose 
attempt to establish title in himself from the 
common grantor has failed.—Akin v, Bonfils. 
Okla., 150 Pac. 194. 

52. Hemicide—Self Defense—Where, as a 
reasonable man under all circumstances, ac- 
cused is justified in believing that an assault 
is about to be committed on him which would 
inflict great bodily harm, he may shoot his as- 
= .-—People v. Mallicoat, Cal. App., 149 Pac. 
1 

53. Insurance—Accident. — Policy insuring 
against bodily injury sustained through acci- 
dent resulting directly and exclusively of other 
causes in death ‘held not to cover death result- 
ine from reopening, in fit of coughing, of in- 
cision to remove the appendix.—Stokely v. Fi- 





delitv & Casualty Co. of New York, Ala., 69 
So. 64. 
54. Accident.—Accident insurer held liable 





for death resulting from cut in lip received 
while shaving or being shaved, which cut be- 





came infected.—National Life & Accident Ins. 
Co. v. Singleton, Ala., 69 So. 80, 

55. Agency.—Insured cannot be charged 
with the acts of his son in furnishing the ad- 
juster false bills of purchases where the son 
was his agent only in handling the buying and 
selling end of the business.—Mick v. Corpora- 
tion of Royal Exch. Assur. of London, Eng., 
N. J., 94 Atl. 808. 

56. Mortgage Clause.—A mortgage clause 
in an insurance policy held an independent 
contract with the mortgagee by which other 
conditions of the policy, were waived by the 
insurer, including acts ‘of the mortgagor af- 
fecting the insurance so far as his interests 
are concerned.—Stamey v. Royal Exch. Assur. 
Co., Kan., 150 Pac. 227. 

57. Premium.—The annual premium for a 
life insurance policy is not a debt within the 
rule governing the payment of debts by check 
or draft.—Mutual Life Ins. Co. v. Chattanooga 
Savings Bank, Okla., 150 Pac. 190. 
suing on ac- 














58. Presumption.—Plaintiff, 
cident policy, was not bound to prove that 
cause of death was violent and accidental, but 


to make prima facie case by showing that it 
was violent; the presumption then being that it 
was accidental.—Schmohl v. Travelers’ Ins. Co., 
Mo. App., 177 S. W. 1108. 

59. Voluntary Exposure.—Violation of pro- 
visions in insurance policy for nonpayment in 
ease of death resulting from an ifjury caused 
by voluntary exposure to unnecessary danger 
or through contributory negligence of the in- 
sured must be alleged and proved as affirma- 
tive defenses.—Nichols v. Commercial Travel- 
ers’ Eastern Accident Ass’n, Mass., 109 
449. 

60. Intoxieating Liquors—vViolation of Ordi- 
nance.—The manager of a club which kept in- 
toxicating liquors for unlawful sale cannot 
be convicted of violating an ordinance, where 
the evidence shows no participation by him in 
the keeping or sale.—Green y. City of Atlanta, 
Ga. App., 85 S. E. 815. 

61. Landlerd and Tenant—Holding Over.— 
Where the landlord’s vendee sues out a dis- 
possessory warrant for failure to pay rent, and 
the tenant denies holding over bevond his 
term, and that he holds from plaintiff or any 
one from whom plaintiff claims, the demand 





aN. ue 





for possession is not in issue.—Hindman v. 
Raper, Ga., 85 S. E. 843. 
62. Negligenee.—The lessors not having di- 





rected the placing of a piece of sidewalk re- 
moved from the walk leading from the de- 
mised premises to the street on such premises, 
they were not liable when the piece which was 
heing used hv the tenants as a fence fell on 
his minor child.—Kilpatrick v. City of Spartan- 
burg, S. C:, 85 S. E. 775. 

62 Re-entry.—Where the landlord, on sur- 
render of the premises by the tenant. re-enters 
and takes unounlified possession, and acts in- 
consistently with a continuance of the term, 
there is a surrender hy operation of law.— 
Hargrove v. Bourne, Okla., 150 Pac. 121. 

64. Reletting.—Where a tenant offers to 
surrender and the landlord. without expresslv 
accepting the surrender. relets to another, an 
acceptance mav he imnlied, and the tenant re- 
leased from liabilitv for rent after the relet- 
tine.—Meagher v. Eilers Music House, Ore., 150 
Pac. 266. 

f5,. Levees—Necligence.— Father of child, 
killed while stealing ride on train hv striking 
projecting plank at gap in levee filled un as 
much as possible on account of high stave of * 
river. had no action against the board of levee 








commissioners.—Costa v. Illinois Cent. R. Co., 
La.. 69 So. 93. 
66. Mandamua—Parties.—A citizen and tax- 


paver of a town, thouech not a candidate for 
office. may brine mandamus to compel the call- 
ing of 2 municinal electinn.—State v, Town of 
Davis, W. Va., 85 S. ‘E. 779. 

6&7. Master and Serwant—Accumntion of Ris’ 
—Under federal Emplovers’ Liabilitv Act. the 
servant assumes the risk, even as to those 
fangers arising out of the macter’s neclirence 
provided he knows of and appreciates them, and 
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continues to work without complaint.—Cross 
v. Chicago, B. & Q. R. Co., Mo. App., 177 S. 
W. 1127. 

68. Care.—Conductor of work train held 
required to employ ordinary prudence in hold- 
ing it stationary while plaintiff, with other 
laborers, was removing a boulder about five 
feet back of the train.—Biondolillo v, Erie R. 
Co., N. Y., 109 N. E. 496, 215 N. Y. 330. 


69. Competent Fellow Servant.—A master 
is not liable for a defective tubing board, placed 
in a derrick by a servant or his co-employes, 
where he merely supplies suitable materials 
therefor and reasonably competent fellow ser- 
vants by which such board may be constructed 
and adapted to the work.—Barnsdall Oil Co. 
v. Ohler, Okla., 150 Pac. 98. 


70. Contributory Negligence. —Under the 
Employers’ Liability Act, (Code 1907, § 3910, 
subd. 1) defendant mining company held liable 
for injuries to plaintiff miner from rock fall- 
ing upon him, regardless of his contributory 
negligence, where superintendent had forbidden 
him to use the proper timbers to remedy the 
defective condition.—Warrior River Coal Co. v. 
Thompson, Ala., 69 So. 76. 


71. Independent Contractor.—Though the 
owner of premises, on which work is being done 
by an employe, retains control thereof, that 
does not prevent the employe from being an in- 














pendent contractor. — Pooler v. Sargent 
Lumber Co., Me., 94 Atl. 754. 
72. Independent Contractor. — A master 





cannot delegate to another the duty of exer- 
cising reasonable care to provide a safe place 
of work; hence, in an action by an injured 
servant, it is no defense that the dangers of 
the place provided were caused by the negli- 
gence of an independent contractor.—Mullery 
v. Missouri & Kansas Telephone Co., Mo. App., 
177 S. W. 1098. 

73. Independent Contractor. — Where a 
contract for a building provided that the con- 
struction company should be paid commissions 
as the owner’s agent, and that the owner should 
retain control of the work and the manner of 
its execution, the company was not an inde- 
pendent contractor.—Harvey v. Corbett, Ore., 
150 Pac. 263. 

74. Inspection.—Purchase, by an employer, 
of chains to secure logs to railroad car, from 
a reputable manufacturer of chains for such 
purpose, did not relieve him of his duty to his 
servants of inspection by a competent person 
as to the fitness of the articles for the use.— 
legge 5 v. Grande Ronde Lumber Co., Ore., 149 
Pac. 1035. 


75. Negligence.—Running train through 
open country at high rate of speed held not 
negligence rendering railroad company liable 
to. employe struck by a piece of coal falling 
from the tender.—Going v. Southern Ry. Co., 
Ala., 69 So. 73. 

76. Res Ipsa Loquitur.—The doctrine of res 
ipsa loquitur held to apply where the accident 
occurred through the breaking of a steel cable 
300 feet in length, and such cable was not pro- 
duced, or a showing made of its condition or an 
inspection prior to the accident.—-Wyldes v. 
Patterson, N. D., 153 N. W. 630 


77. Safe Place to Work.—That employe 
was on his way home, or had remained after 
he was free to leave, held not to make him any 
less an employe as respected a safe place to 
work.—Brownell Improvement Co. v. Sweeney, 
U. S. C. C. A., 223 Fed. 510. 

78. Wrongful Discharge. — A discharged 
employe cannot recover, in an action brought 
before expiration of his term, the value of his 
services for the entire term, though he was 
willing to perform the remainder of the ser- 
vices.—Continental Aid Ass’n v. Lee, Ga. App., 
85 S. E. 790. 

79.——Wrongful Discharge.—Since a tugboat 
contain on wroneful discharge has a reason- 




















_able time in which to find other employment 


of same grade, offer of inferior position by 
master held not to lessen the damages recover- 
able.—Buffalo Bavon Co. v. Lorentz, Tex. Civ. 
App., 177 S. W. 1183 





80. Mines and Minerals—Assignment.—An 
assignment of a one-eighth interest in an oil 
lease held to require the assignee to pay only 
one-eighth of the expense, though his assign- 
or paid a proportion of the expense double his 
interest.—Cox v. Butts, Okla., 149 Pac. 1090. 


81. Royalties.—An assignee of a gas lease 
held not liable for royalties accruing prior to 
the assignment, regardless of when payable, 
but liable for those accruing thereafter while 
he marketed the gas and enjoyed the estate.— 
Columbus Gas & Fuel Co. v. Knox County Oil 
& Gas Co., Ohio, 109 N. E. 629. 


82. Mortgages—Assumption.—Where a pur- 
chaser is placed in possession, and part of the 
consideration is outstanding mortgages as- 
sumed, covering other property in addition to 
that sold, the vendor may refuse to execute a 
conveyance until the mortgage debts are paid. 
—Hatcher v. Kinkaid, Okla., 150 Pac. 182. 


83. Municipal Corporations—Streets.—A de- 
pression worn in a flagstone crossing about one 
inch deep, the size of an ordinary writing tab- 
let, where water would lie from rain or melting 
snow, was not sufficiently dangerous to charge 
defendant city with negligence in allowing it 
to remain for four years under ordinary cir- 
cumstances.—Jenkins v. City of Wilmington, 
Del. Super., 94 Atl, 768. 


84. Names—Presumption.—Where the name 
of the surety on an attachment bond is the same 
as that of a member of the firm which signed 
as principal, it will be presumed that the 
surety was a partner.—H. C. Copeland & Co. w. 
Monroe, Ga. App., 85 S. E. 789. 


85. Notaries—Burden of Proof.—Where the 
minutes of the superior court fail to show an 
order appointing a commercial notary public, 
the burden is on a party introducing a writing 
attested by such alleged notary to show that 
the alleged notary was legally appointed.— 
Perry v. Kennon, Ga. App., 85 S. E. 821. 

86. Partition—Voluntary.—It is not essential 
to a voluntary partition that each separate 
tract be divided so as to allot each party his 
interest therein, but the various tracts may be 
treated as a whole and 7g voy 2 accordingly. 
—Perry v. Jones, Okla., 150 Pac. 168. 

87. Physicians and Surgeons — Reasonable 
Care.—A surgeon is not conclusively negligent 
for leaving sponges in the wound, but is liable 
only for failure to exercise reasonable care to 
remove the sponges.—Cassingham v. Berry, 
Okla., 150 Pac. 139. 

88. Principal and Agent—Ratification.—An 
unauthorized act of the agent, when ratified, 
has the same effect as to relieving the agent 
from personal responsibility as though it had 
been originally authorized. — Blackwell v. 
Kercheval, Idaho, 149 Pac. 1060. 

89. Scope of Agency.—A traveling sales- 
man with authority to collect accounts in cash 
or to receive checks payable to his principal 
has no implied authority to indorse the checks. 
—Kansas City Casualty Co. v. Westport Ave. 
Bank, Mo. App., 177 S. W. 1092. ; 

90. Public Lands—Appurtenances. — Where 
the state conveyed marsh land, bounding it by 
a non-navigable river, land covered by water 
could not be considered as appurtenant to the 
marsh land and included in the grant, for land 
cannot be appurtenant to land.—State v. Tues- 
burg Land Co., Ind. App., 109 N. E. 530. 


91. Ratlroads—Contributory Negligence. — 
Contributory negligence of plaintiff is no de- 
fense to recovery for injuries to his minor son, 
caused by negligence of defendant’s employes 
after discovering the son’s peril on defendant’s 
track.—Louisville & N. R. Co. v. Abernathy, 
Ala., 69 So. 57. 

92. Nuisance.—An owner of high-class 
residential property, suffering annoyance from 
railroad’s use of yards, switches, and sidings, 
may not enjoin such uses as a nuisance, unless 
they are unreasonable, unauthorized, and un- 
lawful.—Hearst v. New York Cent. & H. R. R. 
Co., N. Y., 109 N. E. 490, 215 N. Y. 268. 


93. Reservation—Where an owner sells 
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a private road maintained by him, and the deed 
recites that the conveyance is “absolute with- 
out reservation,” there is no implied reserva- 
tion to continue the use of the private road at 
the intersection.—Carlton v. Seaboard Air Line 
Ry., Ga, 85 S. E. 863. 


94. Warning.—A railroad owes to one 
lawfully unloading freight from its cars the 
duty not to move another car against that one 
without special warning.—Missouri, O. & G. Ry. 
Co. v. Collins, Okla., 150 Pac. 142. e 


95. Sales—Acceptance.—Granite blocks de- 
livered at a place where they were carved into 
statues under a contract between a buyer and a 
sculptor held accepted by the buyer.—Thompson 
Starett Co. v. Blunkett, Vt., 94 Atl. 845. 


96. Breach of Contract.—Where the buyer 
refuses to make payment or give notes called 
for by the sale contract, or to accept the prop- 
erty, the seller’s remedy is for breach of con- 
tract, not for the purchase yf — & 
Murphy v. McFarland, Ga., 85 S. 856. 

97. Breach of Contract.—An go of 
an order for goods to be manufactured held to 
create a contract for breach of which, by the 
buyer, the seller could retain the goods and 
recover the difference between their market 
value and the contract price as of specified date 
of delivery.—Greenhut Cloak Co. v. Oreck, Minn., 
153 N. W. 613. 

98.——-Directed Verdict—Where the undis- 
puted facts show a binding acceptance of ma- 
chinery sold subject to approval and a waiver 
of objections, a directed verdict for the plain- 
tiff for the price was proper.—Rockmart Brick 
& Slate Co. v. Williams Patent Crusher & Pul- 
verizer Co., Ga., 85 S. E. 855 

99. False Representations.—False repre- 
sentations that a threshing machine would 
thresh wheat in any kind of straw and had 
threshed a certain number of bushels a day held 
material.—Geo. O, Richardson Mach. Co. v. Nel- 
son, Mo. App., 177 S. W. 1082. 


100. Tender.—Where defendant has fed all, 
except 150 pounds, of the 1,000 pounds of worth- 
less hog powder received, and offers to re- 
store that which has not been fed, he need not 
offer to pay for the amount fed.—Barber Medi- 
cine Co. v. Bradley, Okla., 150 Pac. 127. 

101. Seamen—Libel.—Libelants, hired as deck 
hands on a steamer employed as a towboat, 
and who cleaned and loaded barges, held not 
seamen.—The J. P. Schuh, U. 8S. D. C., 223 Fed. 
455. 

102. Shipping—Burden of Proof.—Where a 
cargo was received on board a vessel in good 
condition and delivered in a decayed condi- 
tion, due to the action of sea water, the burden 
is in the ship to show that the entry of the 
water was due to dangers of the sea.—The 
Anna, U. S. D. C., 223 Fed. 558. 

103. Slaves—Burden of Proof.—Where plain- 
tiff claimed as heir of a deceased person, and it 
appeared that plaintiff’s father, the deceased, 
and his mother were colored persons and had 
been slaves, and that plaintiff was born prior 
to March 9, 1866, the burden was on the plain- 
tiff to show that he was his father’s legitimate 
son under Civ. Code 1910, § 2180.—Price v. 
Brown, Ga., 85 S. E. 870. 

104. Street Railroads—Burden of Proof.—In 
an action for injuries to a miotor truck in be- 
ing struck by a street car, proof that the car 
which did the damage was controlled and op- 
erated by defendants is essential to support a 
judgment.—George Muehlebach Brewing Co. v. 
Dunham, Mo. App., 177 S. W. 1067 

105. Taxation—National Bank.—A state may 
lawfully tax the shares of a national bank, and 
may require the tax to be paid in the first in- 
stance by the corporation, with the right to 
reimbursement from the stockholders.—Nation- 
al Bank of Commerce in St. Louis v. Allen, U. 
S. C. C. A., 223 Fed. 472. 

106. Registration of Mortgages. — Laws 
1915, ¢. 250, imposing a registration tax on 
mortgages, contravenes Const. art. 11, § 1, re- 
quiring a uniform and equal rate of assessment 
and taxation.—Wheeler v. Weightman, Kan., 
149 Pac. 977. 


























107. Torts—Action.—A complaint for pub- 
lishing a false statement that plaintiff was 
discharged, as locomotive engineer, for intimi- 
dating other employes, held not to state a cause 
of action on the case for a wrongful interfer- 
ence with his pursuit of an occupation.—Dick v. 
Northern Pac. Ry. Co., Wash., 150 Pac. 8. 


108. Trusts—Implied Trust.—Where before 
the Married Woman’s Act (Acts 1866, p. 146) 
a married woman received a gift of money to 
her personally from her father and delivered it 
to her husband to buy a home, which he bought, 
taking title in his own name without her con- 
sent, such title was impressed with an implied 
Mee dan her favor.—Endsley v. Taylor, Ga., 85 


109. War—Military Necessity —A commander 
of an army in possession of a large territory, 
who observes the laws of war, can seize private 
property for military necessities, though bel- 
ligerency was not recognized.—O’Neill v. Cen- 
tral Leather Co., N. J., 94 Atl. 789. 

110. Water and Water Courses—Contract.— 
Water company contracting to furnish water 
through plaintiff’s fire pipe line, which plaintiff 
was to repair, might refuse to furnish water 
while the line was out of repair and wasting 





the water.—Warren Co. v. Hanson, Ariz., 150 
Pac. 238. 
111, Extensions.—The public utilities com- 


mission can order extensions of a waterworks 
plant only when the existing plant is not suf- 
ficient, the extension is within the undertaking, 
will produce a fair return, and is reasonably 
necessary to insure adequate service.—Murphy 
& Public Utilities Commission, Idaho, 150 Pac. 

112. Irrigation District. — Irrigation dis- 
tricts created under L. O. lL. § 6167, are public 
corporations, and by amending act of 1915 
(Laws 1915, p. 234), are municipal corporations, 
self-governing as to matters relating to irri- 
gation, and district improvement companies, au- 
thorized by Laws 1911, p. 256, are quasi public 
corporations.—Rathfon v. Payette-Oregon Slope 
Irr. Dist., Ore.,.149 Pac. 1044. 


113. Prior Appropriation. — A deed of 
water rights and privileges belonging or per- 
taining to a tract includes the right to appro- 
priate for irrigation the part of the land slop- 
ing away from the water on which the other 
part bordered.—Duckworth ¥. Watsonville 
Water & Light Co., Cal., 150 Pac. 58. 

114. Surface Water.—Where, during high- 
water, the surplus water from a creek regu- 
larly discharges itself through a _ well-defined 
channel, such channel constitutes a water 
course which cannot be obstructed to the injury 
of the dominant estate.—Miller v. Marriott, 
Okla., 149 Pac, 1164. 


115. Weapons—Unlawful Carrying. — When 
the use of a. pistol is absolutely necessary in 
an emergency for the defense of one’s person, 
family, or property, the temporary manual pos- 
session of a pistol for such purpose is not a 
violation of Laws 1910, p, 134, prohibiting the 
carrying of a pistol without a license.—Harris 
v. State, Ga. App., 85 S. E. 813. 

116. Wills—Bequest Over.—In case of an im- 
mediate gift with a bequest over in the event 
of the death of the first legatee, the event of 
the death is referable to to the testator’s life- 
time only where the language of the will is 
such that there is no other point of time to 
which such death may be referred.—In re 
Schnebly’s Estate, Pa., 94 Atl. 825. 


117. Election by Widow.—A widow wha 
elects to take under a husband’s will bars her- 
self and her heirs from inheriting property 
of the husband undisposed of by will, under 
Gen. St. 1909, $ 9819.—Compton v. Akers, Kan., 
150 Pac, 219. 

118.- Election.—Where testator died leav- 
ing a second wife and adult children by both 
wives, and executed his will with the written 
consent of his wife, given under Comp. Laws 
Kan. 1885, § 6603, such consent was merely an 
election to take under the will in lieu of any 
right to inherit under the statute, and did not 
affect the terms of the will.—Bacus v. Burns, 
Okla., 149 Pac. 1115. 
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